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the report meets the requirements in
paragraph (d) of this section.

(f) When to submit the EE/RE report.
The customer must submit the first
EE/RE report to the appropriate West-
ern Regional Manager within 1 year
after Western approves the request to
accept the EE/RE report. Customers
choosing this option must maintain
IRP or small customer plan compliance
with Western’s IRP regulations in ef-
fect before May 1, 2000, including sub-
mitting annual progress reports or up-
date letters, until submitting the first
EE/RE report to ensure there is no gap
in complying with section 114 of
EPAct. Customers must submit, in
writing, an EE/RE report every 5 years.

(g) Maintaining EE/RE reports. (1)
Every year on the anniversary of West-
ern’s approval of the first EE/RE re-
port, customers choosing this option
must submit an annual EE/RE letter to
Western. The letter must contain sum-
mary information identifying customer
annual energy and capacity savings as-
sociated with energy efficiency, if any,
and annual customer energy and capac-
ity associated with renewable energy,
if any. The letter must also verify that
the customer remains in compliance
with the EE/RE reporting requirement.
Additionally, the letter must include a
revised description of customer DSM
and/or renewable energy activities if
the description from the EE/RE report
has changed or expired. If this informa-
tion is contained in an EE/RE report
sent to another authority, the cus-
tomer may submit that report instead
of a separate letter.

(2) Customers may submit annual EE/
RE letters outside of the anniversary
date if previously agreed to by Western
if the letter contains all required data
for the previous full year.

(h) Loss of eligibility to submit the EE/
RE report. (1) A customer ceases to be
eligible to submit a EE/RE report if:

(i) The EE/RE reporting requirement
no longer applies to the customer, or

(i) The customer does not comply
with the EE/RE reporting requirements
in applicable State, Tribal, or Federal
law.

(2) Western will work with a cus-
tomer no longer eligible to submit an
EE/RE report to develop an appropriate
schedule to submit a small customer
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plan or other plan or report required
under this subpart.

§905.18 What are the criteria for West-
ern’s approval of submittals?

(a) Approval criteria. Western will ap-
prove all plans and reports based upon:

(1) Whether the plan or report satis-
factorily addresses the criteria in the
regulations in this subpart; and

(2) The reasonableness of the plan or
report given the size, type, resource
needs, geographic area, and competi-
tive situation of the customer.

(b) Review of resource choices. Western
will review resource choices using sec-
tion 114 of EPAct and this subpart.
Western will disapprove plans and re-
ports if Western deems that they do
not meet the reasonableness criteria in
paragraph (a)(2) of this section or the
provisions of section 114 of EPAct.

(c) Accepting plans and reports under
other initiatives. If a customer or group
of customers implements integrated re-
source planning under a program re-
sponding to other Federal, Tribal, or
State initiatives, Western will accept
and approve the plan or report as long
as it substantially complies with the
requirements of this subpart.

(d) Water-based plans and reports. In
evaluating a plan or report, Western
will consider water planning, efficiency
improvements, and conservation in the
same manner it considers energy plan-
ning and efficiencies. Customers that
provide water utility services and cus-
tomers that service irrigation load as
part of their overall load may include
water conservation activities in their
plans or reports. To the extent prac-
tical, customers should convert re-
ported water savings to energy values.

§905.19 How are plans and reports re-
viewed and approved?

Western will review all plans and re-
ports submitted under this subpart and
notify the submitting entity of the
plan’s or report’s acceptability within
120 days after receiving it. If a plan or
report submittal is insufficient, West-
ern will provide a notice of deficiencies
to the entity that submitted the plan
or report. Western, working together
with the entity, will determine the
time allowable for resubmitting the
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plan or report. However, the time al-
lowed for resubmittal will not be great-
er than 9 months after the disapproval
date, unless otherwise provided by ap-
plicable contract language.

§905.20 When are customers in non-
compliance with the regulations in
this subpart, and how does Western
ensure compliance?

(a) Good faith effort to comply. If it ap-
pears that a customer’s activities may
be inconsistent with the applicable
IRP, small customer plan, minimum
investment report or EE/RE report,
Western will notify the customer and
offer the customer 30 days to provide
evidence of its good faith effort to com-
ply. If the customer does not correct
the specified deficiency or submit such
evidence, or if Western finds, after re-
ceiving information from the cus-
tomer, that a good faith effort has not
been made, Western will impose a pen-
alty.

(b) Penalties for noncompliance. West-
ern will impose a penalty on long-term
firm power customers for failing to
submit or resubmit an acceptable IRP
and action plan, small customer plan,
minimum investment report or EE/RE
report as required by this subpart.
Western will also impose a penalty
when the customer’s activities are not
consistent with the applicable plan or
report unless Western finds that a good
faith effort has been made to comply
with the approved plan or report.

(c) Written notification of penalty.
Western will provide written notice of
a penalty to the customer, and to the
MBA or IRP cooperative when applica-
ble. The notice will specify the reasons
for the penalty.

(d) Penalty options. (1) Beginning with
the first full billing period following
the notice specified in paragraph (c) of
this section, Western will impose a sur-
charge of 10 percent of the monthly
power charges until the deficiency
specified in the notice is cured, or until
12 months pass. However, Western will
not immediately impose a penalty if
the customer or its MBA or IRP coop-
erative requests reconsideration by fil-
ing a written appeal under §905.21.

(2) The surcharge increases to 20 per-
cent for the second 12 months and to 30

§905.21

percent per year thereafter until the
deficiency is cured.

(3) After the first 12 months of the
surcharge and instead of imposing any
further surcharge, Western may impose
a penalty that would reduce the re-
source delivered under a customer’s
long-term firm power contract(s) by 10
percent. Western may impose this re-
source reduction either:

(i) When it appears to be more effec-
tive to ensure customer compliance, or

(ii) When such reduction may be
more cost-effective for Western.

(4) The penalty provisions in existing
contracts will continue to be in effect
and administered and enforced accord-
ing to applicable contract provisions.

(e) Assessing and ceasing penalties.
Western will assess the surcharge on
the total charges for all power obtained
by a customer from Western and will
not be limited to surcharges on only
firm power sales. When a customer re-
solves the deficiencies, Western will
cease imposing the penalty, beginning
with the first full billing period after
compliance is achieved.

(f) Penalties on MBAs and IRP coopera-
tives. In situations involving a plan or
report submitted by an MBA on behalf
of its members where a single member
does not comply, Western will impose a
penalty upon the MBA on a pro rata
basis in proportion to that member’s
share of the total MBA’s power re-
ceived from Western. In situations in-
volving noncompliance by a partici-
pant of an IRP cooperative, Western
will impose any applicable penalty di-
rectly upon that participant if it has a
firm power contract with Western. If
the IRP cooperative participant does
not have a firm power contract with
Western, then Western will impose a
penalty upon the participant’s MBA on
a pro rata basis in proportion to that
participant’s share of the total MBA’s
power received from Western.

§905.21 What is the administrative ap-
peal process?

(a) Filing written appeals with Western.
If a customer disagrees with Western’s
decision on the acceptability of its
IRP, small customer plan, minimum
investment report or EE/RE report sub-
mittal, its compliance with an ap-
proved plan or report, or any other
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